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STATEMENT OF THE CASE

Nature of the Case
On appeal, Mr. Marmentini has asserted that, as a result of several instances of
objected-to prosecutorial misconduct during closing argument, he was deprived of his
due process right to a fair trial. Specifically, Mr. Marmentini asserted that the district
court erred when it failed to give curative instructions to the jury after sustaining several
of defense counsel's objections, and that it erred when it overruled his objection to
another instance of prosecutorial misconduct.
In its Respondent's Brief, the State asserts that neither Mr. Marmentini's claim
that curative instructions should have been given following the sustained objections nor
the objection that the district court overruled were preserved for appeal.

In the

alternative, the State asserts that, even if the issues were preserved for appeal, any
error with respect to failing to give a curative instruction was harmless and that he failed
to demonstrate error with respect to the overruled objection. (Respondent's Brief, pp.510.)

This Reply Brief is necessary to illustrate the error in the State's assertions
regarding preservation of the issues for appeal, namely that the district court should
have sua sponte instructed the jury to disregard the State's improper arguments after it
sustained defense counsel's objections, and that the Mr. Marmentini adequately
preserved for appellate review the district court's error as to the overruled objection.
This Reply Brief is also necessary to address the State's improper claim that the jury
was instructed to disregard the prosecutor's arguments for which defense counsel's
objections were sustained.

1

While Mr. Marmentini continues to assert that he was deprived of his due
process right to a fair trial, he will rely on the arguments set forth in his Appellant's Brief
and will not reiterate them herein.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Marmentini's Appellant's Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference.
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ISSUES
1.

Is Mr. Marmentini's claim of error as to the district court's failure to instruct the
jury to disregard the State's improper arguments after it sustained defense
counsel's objections preserved for appeal?

2.

Was the jury instructed to disregard the prosecutor's improper comments?

3.

Is Mr. Marmentini's claim regarding his overruled objection preserved for appeal?
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ARGUMENT
I.
Mr. Marmentini's Claim Of Error As To The District Court's Failure To Instruct The Jury
To Disregard The State's Improper Arguments After Sustaining Defense Counsel's
Objections Was Preserved For Appeal
In its Respondent's Brief, the State argued that Mr. Marmentini failed to preserve
the issue of the district court's failure to instruct the jury to disregard the State's
improper arguments following the sustained objections, arguing that
The record ... shows no defense request for any curative instruction.
Thus any claim of error in the failure to give a curative instruction is not
preserved. See State v. Miller, 130 Idaho 550, 553, 944 P.2d 147, 150
(Ct. App. 1997) ("A request for a limiting instruction should be specific and
timely."). Because the issue is not preserved and Marmentini makes no
claim of fundamental error, Marmentini has failed to show reversible error
on appeal.
(Respondent's Brief, pp.6-7 (citation to record omitted).)
Mr. Marmentini asserts that the cited holding in Miller can be distinguished by the
Court of Appeals' subsequent decision in State v. Phillips, 144 Idaho 82 (Ct. App. 2007),
which was cited in his Appellant's Brief. (Appellant's Brief, p. 7.)
In Phillips, defense counsel objected when the prosecutor argued that the jury
should be "irritated" and "upset" based on the defense offered in the case. 1

The

objection was overruled, which the Court of Appeals held was error, explaining that the
objection "should have been sustained and, at a minimum, the district court should have

1

Nothing in the Phillips opinion indicates that defense counsel requested a curative
instruction when making the objection. See Phillips, 144 Idaho at 86 ("Defense counsel
objected, asserting that this was improper argument appealing to the passion or
prejudice of the jury.").
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instructed the jury to disregard the statements and admonished the prosecutor to
discontinue his line of argument." Id. at 87-88 (emphasis added).
Because the holding in Miller on which the State relies can be distinguished by
the more recent holding in Phillips, Mr. Marmentini asserts that he adequately preserved
for appellate review the district court's failure to instruct the jury, sua sponte, to
disregard the prosecutor's improper comments.

11.
The Jury Was Not Instructed To Disregard The Prosecutor's Improper Comments
In the alternative to its assertion that the issue was not preserved, the State
argues,
Even if preserved, the trial court did provide limiting instructions. The
jurors were instructed to put out of their minds any statement the court told
them not to consider. (Trial Tr., p. 109, Ls. 18-21.) All three times the trial
court sustained this particular objection it informed the jury that argument
based on personal belief was improper. (Trial Tr., p. 299, Ls. 16-24;
p. 323, L. 19 - p. 324, L. 6; p. 325, Ls. 12-20.) The jury was further
instructed that the arguments of counsel were not evidence. (Trial
Tr., p.106, L.s [sic] 8-18; p. 285, Ls. 6-15.) Cumulatively these instructions
adequately conveyed to the jury that they should not consider any opinion
offered by the attorneys except as argument, and not evidence.
Marmentini has failed to show error in the jury instructions.
(Respondent's Brief, p.7 (emphasis added).)
The State's assertion that the jury was informed that the State's arguments were
improper is, at best, misleading. The portions of the record cited to in support of the
emphasized sentence contained in the above passage did not include any statement
directed by the district court to the jury.
The only statement made by the district court after it sustained defense counsel's
first objection was, "Sustained. Improper to argue your personal beliefs." (Tr., p.299,
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Ls.23-24 (emphasis added).) This statement was clearly directed at the prosecutor, and
did not amount to an instruction to the jury.
Similarly, with respect to the second sustained objection, the district court stated,

"You need not refer to your belief. Just argue the evidence that was presented to the
jury and reasonable inferences that can be drawn from those and application of the jury
instructions to that evidence." (Tr., p.324, Ls.2-6 (emphases added).) Finally, after the
third sustained objection, the district court stated:
Well, again, I just heard the last comment, and the last comment is
improper argument for the prosecution to make, interjecting your own
personal beliefs, so I will sustain the objection to the closing argument on
that and ask that you not refer to your beliefs.
(Tr., p.325, Ls.15-20 (emphases added).)
Aside, then, from the standard instructions provided to the jury, no special
instructions were given to the jury following the three sustained objections. The district
court's comments were directed to the prosecutor, not the jury.

Mr. Marmentini

continues to assert that the district court erred when it failed to instruct the jury to
disregard the statements made by the prosecutor for which defense counsel's
objections were sustained.

111.
Mr. Marmentini's Claim Regarding The Overruled Objection Was Preserved For Appeal
With respect to Mr. Marmentini's claim that the district court erred when it
overruled his remaining objection to the State's closing argument, the State asserts that
by making an objection that the prosecutor's argument was "improper," he failed to
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preserve for appellate review any argument as to what was improper about the
improper argument. (Respondent's Brief, p.9.)
As the State acknowledges, the specific ground for an objection must be stated
unless it is apparent from the context in which it was made. (Respondent's Brief, p.9
(citing State v. Gleason, 130 Idaho 586, 592).) Idaho Rule of Evidence 103(a) requires,
inter a/ia, that an objection must include "the specific ground of objection, if the specific

ground was not apparent from the context" in order for it to be the subject of a later
claim of error. I.RE. 103(a).
It is obvious from the context that defense counsel's objection was that the
prosecutor's argument was improper.

Although he has expressed a more detailed

explanation for the argument's impropriety in his appellate briefing, Mr. Marmentini
asserts that he sufficiently preserved for appellate review the issue of the impropriety of
the prosecutor's remarks when the objection to the remarks being improper was made. 2

2

In summarizing defense counsel's objection, the State took defense counsel's words
out of order, writing: "Defense counsel objected that the argument was 'improper' but
acknowledged that he did not know 'where this is going."' (Respondent's Brief, p.9.)
The implication from the State's version is that defense counsel acknowledged that he
had no articulable basis upon which to object. When the words of defense counsel's
actual objection are read as they were spoken ("Judge, we are going to object. I don't
know where this is going, but it's improper."), it is clear that defense counsel was
expressing frustration as to why the prosecutor would be making such an improper
argument. (Tr., p.324, Ls.13-15.)
7

CONCLUSION
For the reasons set forth herein, and in his Appellant's Brief, Mr. Marmentini
respectfully requests that this Court vacate the judgment of conviction for felony DU I,
and remand this matter to the district court for a new trial.
DATED this 9th day of August, 2011.

R J. HAHN
tate Appellate Public Defender
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